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Telefonica’s acquisition of E-Plus, if approved, will turn 

Germany into a fiercely competitive market 

Consolidation in Germany – Lessons learned from Austria 

In this flash report we carried out a detailed investigation and a competitive assessment of the German mobile market in 

light of the proposed takeover of E-Plus by Telefonica. We looked in particular to factors likely to lead to a significant 

impediment to effective competition. Such factors are; 

 native to the domestic mobile market (i.e. increased concentration) 

 driven by the interest of market players to protect domestic revenue from a related market (i.e. fixed broadband)  

 driven by the interest of the market players to protect group wide revenues across their European footprint 

Our competition impact assessment is supported by our latest German mobile market price analysis, price-usage-

penetration-speed benchmarks against other European markets such as the UK and lessons learned from the 2012 Austrian 

consolidation. The recent conclusion of the Austrian 800, 900 & 1800MHz auction offers invaluable insights into 

determining the efficacy of the offered remedies (Final Commitments) which were accepted by the European Commission 

and led to the conditional approval of the acquisition of Orange Austria by Hutchison.1  We conclude by proposing a set of 

potent merger conditions and obligations, i.e. Telefonica commitments, with the aim to prevent post-merger price hikes, 

intensify the currently weak competition, incentivise efficient use of spectrum, and drive mobile broadband penetration and 

consumption in Germany. The threat of fixed broadband substitution by mobile broadband in key mass market segments in 

Germany is real! 

 

The European Commission’s analysis of the Austrian merger case was inadequate and key arguments that led to the 

approval of the merger were flawed. Telefonica’s acquisition of E-Plus could only be approved if a fourth national 

mobile network operator enters the market. In the absence of a new operator entry, Telefonica’s acquisition of E-

Plus should not be approved on the sole basis of an Austrian-like toothless MVNO wholesale access remedy but 

rather on the condition that Telefonica must become post-merger a truly competitive mobile-only operator force by 

divesting all its fixed-line assets and by maximising the utilisation of its spectrum holdings. 

 

                                                                        

1 http://europa.eu/rapid/press-release_SPEECH-12-946_en.htm 
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Executive summary 

Conditions and obligations that may allow the Commission to approve Telefonica’s acquisition of E-Plus; 

The condition for approving Telefonica’s acquisition of E-Plus shall be the immediate entry of a fourth 

national mobile network operator with own spectrum and infrastructure. For the avoidance of doubt, the 

condition is the actual entry and not Telefonica’s offered commitments that might enable the entry (e.g. 

spectrum divestments).  

If such entry does not materialize should the merger be approved unconditionally? No! 

In the absence of a new operator entry, Telefonica’s acquisition of E-Plus should not be approved on the sole 

basis of an Austrian-like toothless MVNO wholesale access remedy but rather on the condition that 

Telefonica must become post-merger a truly competitive mobile-only operator force by divesting all its fixed-

line assets and by maximising the utilisation of its spectrum holdings. 

 

Why the conditions for approving Telefonica’s acquisition of E-Plus in Germany should be materially different from 

the conditions and obligations that led the Commission to approve Hutchison’s acquisition of Orange in Austria. 

Because; 

the Commission’s merger analysis framework applied in the Austrian merger case was largely inadequate 

since it ignored two critical factors that would certainly lead to impediment of effective competition in 

Germany: 

 the protection of group level fixed-line broadband domestic revenues from mobile broadband substitution 

 the protection of group level European wide revenues from friendly competition in overlapping markets 

key arguments that led the Commission to approve the merger by accepting Hutchison’s commitments were 

flawed: 

 the Commission first concluded that the MVNO wholesale access commitment would not eliminate the 

competition concerns and the transaction would lead to a significant impediment to effective competition. 

So it mandated a structural remedy i.e. commitments that would lead to new network operator entry 

 when in the end it faced the Austrian competition authority’s (BWB) criticism that a new entry is very 

unlikely the Commission made a U-turn and argued that the MVNO wholesale access commitment would 

eliminate after all the competition concerns and the transaction would not lead to a significant impediment 

to effective competition 

the German broadband market structure and undisputed evidences of weak competition warrants truly 

effective commitments 

In the end, since the MVNO wholesale access obligation is an ineffective remedy as argued by the Commission 

when it rejected Hutchison’s First Commitments and evident by Austrian market developments, the 

Commission cannot approve a merger that is proven to lead to a significant impediment of effective 

competition on the sole basis of a highly uncertain remedy i.e. new operator market entry that might never 

materialize.  

 



Telefonica’s acquisition of E-Plus, if approved, will turn Germany to a fiercely competitive market  3 

 

© REWHEEL 2013 all rights reserved | www.rewheel.fi | rewheel@rewheel.fi | +358 44 203 2339 

 

Findings 

The Commission’s merger analysis framework applied in the Austrian case was largely inadequate and 

incomplete 

 Using a narrow and outdated definition of relevant product markets the Commission’s investigation was 

limited only to non-coordinated effects in the relevant mobile markets i.e. increased concentration (market 

shares) 

 The Commission ignored entirely non-coordinated effects likely to impede effective competition driven by 

the interest of market players to protect domestic revenue from a related market (i.e. fixed broadband) or 

group wide mobile revenue across their European footprint  

 The Commission largely dismissed and without proper justification signs of coordination in the Austrian 

market 

 There are two relevant product markets i.e. smartphone and broadband (fixed or mobile) connectivity 

Key arguments that led the Commission to approve the merger by accepting Hutchison’s commitments were 

flawed 

 The Commission first concluded that the MVNO wholesale access commitment will not eliminate the 

competition concerns and the transaction would lead to a significant impediment to effective competition. 

So it mandated a structural remedy i.e. commitments that would lead to new network operator entry 

 When in the end it faced the Austrian competition authority BWB criticism that a new entry is very unlikely 

the Commission made a U-turn and argued that the MVNO wholesale access commitment will eliminate after 

all the competition concerns and the transaction would not lead to a significant impediment to effective 

competition 

Lessons learned from Hutchison’s acquisition of Orange and the outcome of the Austrian spectrum auction 

 MVNO wholesale access is not a potent remedy that could countervail the upward price pressure triggered 

by the loss of a mobile network competitor during market consolidation and therefore it should not be 

accepted 

 The structural remedy of a new network operator entry is the only potent remedy that will prevent the 

likely impediment to effective competition. However, if entry does not materialize it is as toothless as the 

MVNO remedy 

  Incumbent operators with fixed-line interest, if allowed, will resort to pre-emptive anti-competitive 

practices i.e. spectrum hoarding with the aim to weaken mobile competitors and suppress the potency of 

merger remedies     

German broadband market structure and evidences of weak competition warrants an all-out merger 

investigation     

 Telefonica’s acquisition of E-Plus and the likely acquisition/merger of the combined group with the last 

remaining major fixed-line infra player i.e. Unitymedia KabelBW will hand complete control of the retail and 

wholesale smartphone and broadband connectivity markets in Germany to Deutsche Telekom, Vodafone 

and Telefonica.  
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 E-Plus retail brands (Base and Ortel Mobile) are the main competition forces in the German smartphone and 

mobile broadband connectivity markets followed by Telefonica’s retail brands (o2 and Fonic). So the 

acquisition of E-Plus by Telefonica will eliminate from the market the most competitive forces  

 The lowest available smartphone tariff GB price (€3) in the German market will almost double (+73%) if 

Telefonica, post-merger, was allowed to simply discontinue E-Plus BASE tariffs 

 In the German protected oligopoly GBs cost 445% more than in the UK’s competitive market 

 Operators in UK’s competitive market did pass LTE’s lower unit cost (€/GB) on retail benefitting consumers 

and the wider digital economy. On the contrary, in the German protected oligopoly operators have not pass 

the LTE lower unit cost (€/GB) on retail but rather used LTE as an opportunity to collectively raise prices 

 GB prices in the German protected oligopoly are up to 30 times higher, consumption up to 10 times lower 

and LTE speeds up to 3 times lower than in Austrian, Danish, Finnish and UK competitive markets 

 The GB pricing (€0.04) of mobile broadband connectivity in Finland and Denmark is lower than Deutsche 

Telekom’s GB pricing (€0.07) of fixed DSL and fibre broadband in Germany 

 In 2-3 years when every mobile base station, in a very dense urban grid, will be connected to a fibre 

backhaul and will be transmitting on a 40MHz channel (carrier aggregation) reaching peak speeds of 

300Mbps mobile broadband could not only substitute fixed-line broadband for mass market broadband 

connectivity but also – to some extent – high-speed fixed-line broadband 

Conditions that may allow the Commission to approve Telefonica’s acquisition of E-Plus 

 In the end, since the MVNO wholesale access obligation was toothless and ineffective, as the Commission 

argued after rejecting Hutchison First Commitments, the Commission granted what turns out to be an 

unconditional approval since the merger was not conditioned to the entry but rather to the Commitments 

enabling the entry 

 The condition for approving Telefonica’s acquisition of E-Plus shall be the immediate fourth national 

network operator entry. For the avoidance of doubt, the condition is the actual entry and not Telefonica’s 

offered commitments that might enable the entry (e.g. spectrum divestments) 

 In the absence of a new operator entry, Telefonica’s acquisition of E-Plus should not be approved on the sole 

basis of an Austrian-like toothless MVNO wholesale access remedy but rather on the condition that 

Telefonica must become post-merger a truly competitive mobile-only operator force by divesting all its 

fixed-line assets and by maximising the utilisation of its spectrum holdings 

 More details about the conditions and a comprehensive list of Telefonica’s obligations can be found in 

Section 6  
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1 Planned consolidation in Germany 

On 23rd July 2013 Telefonica agreed to buy the E-Plus German wireless unit of KPN in a cash-and-stock deal valuing 

the unit at 8.1 billion Euros to become the country’s biggest mobile-phone operator by customers2. On the 24th July 

2013 Andreas Mundt the President of the German Cartel Office (Bundeskartellamt) said that “The planned takeover of 

German mobile operator E-Plus by Spanish Telefonica subsidiary O2 was definitely a case to be dealt with by German 

anti-trust regulators rather than by Brussels”3 and “he was concerned about the merger as it would create a new 

German market leader and reduce competition to just three major mobile phone operators. It's obvious that such a tie-up 

will have substantial repercussion in Germany which will require an in-depth look at all of its nuances”. Beside the 

German Cartel Office, the German Federal Network Agency (Bundesnetzagentur) must also approve the acquisition. 

In a letter addressed to E-Plus’ CEO Thorsten Dirks on the 25th of July the Vice President of the Federal Network 

Agency, Mrs. Henseler-Unger wrote “As a rule, the Federal Network Agency must guard the competitive independence of 

owners of frequency rights in an area of scarce resources,... Ultimately, the Federal Network Agency can enforce this by 

withdrawing the frequency assignment.”4 On the 26th of August 2013 Telefonica obtained the support of América Móvil 

for the acquisition of German operator E-Plus from KPN with a sweetened offered of 8.55 billion Euros.5 On the 2nd of 

October 2013 KPN shareholders approved the sale of E-Plus.6 Telefonica’s German mobile unit and KPN subsidiary E-

Plus submitted a merger application to European Union regulatory authorities on the 4th of November 2013.7 The 

Commission is expected to decide by the 6th of December 2013 whether to approve or open Phase-2 in-depth 

investigation that is expected to last for five months. 

                                                                        

2 http://www.bloomberg.com/news/2013-07-23/telefonica-deutschland-to-acquire-kpn-s-e-plus-for-cash-stock.html 

3 http://www.faz.net/aktuell/wirtschaft/unternehmen/o2-und-e-plus-kartellamt-sieht-handy-uebernahme-kritisch-12294266.html 

4 http://www.bloomberg.com/news/2013-08-05/germany-opens-airwave-review-on-telefonica-kpn-wireless-merger.html 

5http://pressoffice.telefonica.com/jsp/base.jsp?contenido=/jsp/notasdeprensa/notadetalle.jsp&pagina=1&selectNumReg=5&id=66&origen=resnotap

&idm=eng&pais=1&elem=20159&mesinicio=01&anioinicio=1997&mesfin=10&aniofin=2013&tlibre=e-plus 

6 http://www.kpn.com/corporate/aboutkpn/Press/pressrel/KPN-EGM-approves-sale-EPlus.htm 

7 http://uk.reuters.com/article/2013/11/04/telefonica-kpn-eu-idUKL5N0IP0ZS20131104 
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2 German market, competition and mobile data price analyses 

2.1 German market analyses 

There are four mobile network operators present in the German mobile market, T-Mobile, Vodafone, o2 and E-Plus. 

All four mobile operators are fully controlled by integrated European telecom incumbent champions, Deutsche 

Telekom, Vodafone, Telefonica and KPN respectively. According to a study conducted by Wi-mobile 146 different 

brands offered by 118 companies are present in the German mobile market.8 Even though resellers, service providers 

and operator owned discount brands are abundant in the German mobile market, according to the European 

Commission Digital Scoreboard data, independent MVNOs have not yet captured a significant share of the market.9 

Deutsche Telekom, Vodafone and Telefonica are the number 1, 2 and 3 largest mobile operators by revenues in 

Germany with a 34.8%, 33.6% and 17.6% share respectively.10 If Telefonica’s acquisition of E-Plus were to be 

approved the combined operator will be the third largest mobile operator in terms of revenues with 31.6% share and 

the largest in terms of SIMs with 38% share. Deutsche Telekom and Vodafone SIM shares will be 33% and 29% 

respectively. 11 

Deutsche Telekom, Vodafone and Telefonica, beside each controlling one third of the German mobile broadband 

market, will also exercise significant control in the related fixed broadband market. After the acquisition of Kable 

Deutschland by Vodafone12 74% of the German fixed broadband market will be controlled by Deutsche Telekom 

(41.8%), Vodafone (24.1%) and Telefonica (8%). If Telefonica acquires or merges with Unitymedia KabelBW (a 

Liberty Global Inc. German subsidiary with own cable infrastructure) their combined share of the fixed broadband 

market will reach 15%.13 Moreover, Deutsche Telekom, Vodafone and Telefonica beside fully controlling the mobile 

and fixed (DSL, cable, fibre) broadband infrastructure in Germany will also have de factor control of nearly 100% of 

the mobile retail broadband market and over 80% of the fixed retail broadband market. 

According to the German Federal Network Agency (Bundesnetzagentur) fixed network revenues in Germany reached 

28 billion Euro in 2012 while mobile revenues reached 26 billion Euro14. Germany is one of the last remaining 

European markets where fixed revenues are still greater than mobile revenues. In many western European countries 

with competitive telecom markets mobile revenues are up to 2 times higher than fixed revenues (e.g. Austria, Finland, 

Denmark).15 

 

                                                                        

8http://www.wi-mobile.org/fileadmin/wi-mobile/PDF-

Dateien/Veroeffentlichungen/Whitepaper_UEbersicht_Mobilfunkanbieter_in_Deutschland_September_2013.pdf 

9https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/DAE%20SCOREBOARD%202013%20-%20SWD%202013%20217%20FINAL.pdf 

10http://www.telefonica.com/en/shareholders_investors/pdf/20130723_Acquisition_of_E_Plus.pdf 

11http://en.wikipedia.org/wiki/List_of_mobile_network_operators_of_Europe 

12http://europa.eu/rapid/press-release_IP-13-853_en.htm 

13http://point-topic.com/free-analysis/germany-broadband-subscribers-and-tariff-overview-q4-2012/ 

14http://www.bundesnetzagentur.de/SharedDocs/Downloads/EN/BNetzA/PressSection/ReportsPublications/2013/AnnualReport2012.pdf?__blob=p

ublicationFile&v=3 

15http://ec.europa.eu/digital-agenda/en/scoreboard 
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2.2 Prices of smarphone tariffs with unlimited minutes and SMSs in Germany 

In Exhibit 1 below we present the German operator GB pricing in smartphone tariffs with unlimited minutes and 

SMSs.  

Smartphone tariffs with unlimited minutes and SMSs are directly comparable, allowing for the straightforward 

separation of a variable GB charge and a fixed data traffic independent charge. The analysis of these simplified tariff 

structures in turn reveals information on the willingness of an MNO or an MNO group to compete by embracing the 

new mobile data centric era or conversely: protect its interests vested in the outdated voice era. 

The methodology and operator tariff details can be found in Rewheel’s premium report “Price benchmark of 

smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway – October 2013”16 

Exhibit 1: Germany - Operator GB pricing in smartphone tariffs with unlimited minutes and SMSs 

 

Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 

KPN’s E-Plus has the lowest price per GB among all MNOs, MNO discount brands (Congstar of Deutsche Telekom and 

Otelo of Vodafone) and independent MVNOs (Tele2 & Turkcell). MNO discount brands offer lower prices only for very 

small GB allowances (up to 1GB) appealing only to light users. Their GB variable charge is almost 200% higher than 

the rates that their parent MNOs charge on their main retail brands (T-Mobile and Vodafone respectively). Tele2 and 

Turkcell, two prominent independent MVNOs in the German market charge even higher GB prices than MNO discount 

brands, clearly constrained by the non-competitive level of their wholesale offers. Tele2 is using E-Plus’ network 

while Turkcell Deutsche Telekom’s network.  

Telefonica charges the highest price per GB among the four MNOs even though it is much smaller than the two 

leading mobile operators in Germany. Telefonica’s fixed tariff charges are slightly lower than E-Plus’s and similar to 

the one offered by Congstar and Otelo. Tele2 and Turkcell have the lowest fixed charges while Deutsche Telekom, the 

market leader, has the highest. The blended (among all operators) variable GB charge in smartphone tariffs in 

Germany is €6 while the traffic independent fixed charge is €30.  

                                                                        

16http://www.rewheel.fi/insights_17.php 
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The trend line slope shows the approximate variable, GB volume dependent price while the 
crossing point on the Y axis marks the approximate data-traffic independent fixed tariff charge

Congstar & Otelo

MNO discount brands offer  lower prices only 
for very small GB allowances (up to 1GB) 
appealing only to light users. Their GB 
variable charge is almost 200% higher than 
the rates that their parents charge!

Tele2 & Turkcell 

Tele2 & Turkcell (independent MVNOs)                           y=12.8280x+17.450
Congstar & Otelo (DT & Vodafone discount brands)  y=10.0000x+25.196
Telefonicao2 y=6.3353x+23.123
Deutsche Telekom y=5.2736x+47.287
Vodafone y=5.3732x+37.539
KPN E-Plus BASE y=3.0520x +25.595
GERMANY y=6.0542x+30.305

Source Rewheel premium report October 2013 ©Rewheel 2013. All rights reserved.
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The lowest available smartphone tariff GB price (€3) in the German market will almost double (+73%) if 

Telefonica, post-merger, was allowed to simply discontinue E-Plus BASE tariffs.         

Smartphone tariffs with unlimited minutes and SMS clearly represent the future i.e. the new mobile data centric era. 

By October 2013, when we collected the data, the overwhelming majority (95 out of 101) of EU28 MNOs had 

launched such tariffs. In many European progressive mobile data markets smartphone tariffs with unlimited minutes 

and SMS have become the de facto operator promoted choice for post paid customers. Post paid smartphone tariffs 

with limited data, minute and SMS volume allowances and as well prepaid tariffs for smartphones are still on offer in 

Germany. Prepaid subscriptions in the German market according to the European’s Commission Digital Scoreboard 

data represented 47% of total subscriptions. However, in terms of revenue share prepaid subscriptions represented 

less than a quarter of total mobile revenues. 17 

2.3 Prices of entry level smarphone tariffs in Germany 

In Exhibit 2 below we present the lowest price entry level smartphone tariffs with minimum 0.5GB, 100 minutes and 

100 SMSs in Germany.  

Exhibit 2: Lowest price entry level smartphone tariffs with minimum 0.5GB, 100 minutes and 100 SMSs in Germany 

 

Source: Rewheel premium reports 

As it can be seen above Telefonica’s Fonic prepaid (direct debit) discount brand offers the lowest available (€18) 

price for an entry level smartphone postpaid or prepaid tariff. KPN E-Plus BASE has the second lowest offer in the 

market with €20 and 0.75GB. Deutsche Telecom’s and Vodafone’s discount brands sell entry level tariffs 33% lower 

than the main retail brands of their parents. 

 

 

                                                                        

17http://www.kpn.com/corporate/aboutkpn/Investor-Relations/Publication-third-quarter-results-2013-1.htm 
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2.4 Prices of data only tariffs in Germany 

In Exhibit 3 below we present the operator GB pricing in data only tariffs in Germany.  

Exhibit 3: Germany - Operator GB pricing data only tariffs 

 

Source: Rewheel premium reports 

Operators in Germany are selling GBs in data only tariffs 3 times cheaper (€2 versus €6) than in smartphone tariffs. 

The data traffic independent fixed charge in data only tariffs is half (€15 versus €30) of the smartphone tariff fixed 

charge. While there is sound economic rationale that might justify 100% difference in fixed charges, i.e. smartphone 

tariffs include the cost of unlimited minutes/SMSs plus all other fixed costs as the primary offering of mobile 

operators (data only tariffs are bought by the same customers as an add-on service) no such cost rationale exists to 

justify 200% difference in the variable GB charges.        

KPN E-Plus through its own brands (BASE & Ortel Mobile) and independent MVNOs (Tele2) hosted in its network is 

the operator that currently applies the most competitive price pressure in the market. Telefonica is also a significant 

competitive force in the German market in selected segments. Telefonica’s discount brand Fonic is the market price 

leader in entry level smartphone tariffs. However, Telefonica is the operator in Germany with the highest variable GB 

charges both in smartphone tariffs (€6.3) and data only tariffs (€3.8). If the price pressure from the low end of the 

market were to ease assuming there was no new operator entry in the short term and further assuming that 

Telefonica was allowed to discontinue BASE tariffs then naturally Telefonica will seek to raise its fixed tariff charges 

and match the much higher charges of market leaders Deutsche Telekom and Vodafone.  

The acquisition of KPN E-Plus by Telefonica, if approved, will likely remove the most important competitive 

force from the German market, BASE which is also the closest competitor to Telefonica’s o2 and Fonic retail 

brands. 
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Tele2 & Turkcell 

Telefonicao2 y=3.7504x+5.1442
Congstar, Otelo, Fonic, Ortel (DT, VOD, TEF, KPN) y=2.9585x+9.3474
KPN E-Plus BASE y=2.8440x +11.812
Vodafone y=2.7881x+9.7003
Deutsche Telekom y=1.5170x+24.885
Tele2 & Turkcell (independent MVNOs)                      y=0.2344x+22.701
GERMANY y=1.9644x+14.81

©Rewheel 2013. All rights reserved.
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2.5 Other wide spread non-competitive practices in the German mobile market 

High prices while being the most critical non-competitive feature of the German protected oligopoly market is by far 

not the only one. Below we summarize a list of other important non-competitive features that characterize the 

German protected oligopoly broadband market: 

 Voice over IP and Instant Messaging restrictions in mass market affordable smartphone tariffs 

 Tethering restrictions in the mass market affordable smartphone tariffs 

 Long (24 month) default customer contracts in postpaid 

 Low available GB volumes & speeds in 24-month mass market affordable tariffs offered by incumbent main 

brands 

 Very low available GB volumes in rolling mass market affordable tariffs offered by incumbent discount 

brands 

 Artificially low available 3G speeds in rolling mass market affordable tariffs offered by discount brands 

 High degree of tariff conditions coordination between Deutsche Telekom’s T-Mobile and Vodafone (no.1 and 

2) and between Telefonica’s o2 and E-Plus BASE (apparent from the tariff similarities)  
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3 German protected oligopoly versus European competitive markets  

In our “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway – 

October 2013”18 premium report we classified the German mobile market as protected oligopoly. The classification of 

European member state markets in protected oligopoly or competitive market was simply based on the presence or 

not of a challenger mobile operator. Challenger mobile operators are operators or groups such as the Hutchison 

Group, Tele2 Group, BITE Group, Iliad’s Free Mobile, DNA, Play, TusMobil, etc. As we have repeatedly shown in our 

research papers during 2012 and 2013 the classification of European member state mobile markets in protected 

oligopolies or competitive markets is supported by empirical market data and competitive metrics. 

In this section we present a comprehensive benchmark of the most relevant and forward looking mobile market 

competitive metrics. The benchmark compares the German and Spanish protected oligopolies with the Austrian, 

Danish, Finnish and UK’s competitive markets. We have included Spain in the benchmark because Telefonica is the 

market leader and incumbent fixed operator in a fiercely guarded protected market that features one of the highest 

GB charges across EU28 (100% higher than Germany and 1100% higher than UK). We will demonstrate below, that if 

Telefonica will become the market leader in Germany it will, without a doubt, aim to increase prices to levels similar 

of those found in Spain.  

The UK, Denmark, Germany and Spain are four player markets. Austria used to be a four player market till late 2012 

and Finland is a three player market. Hutchison is the smallest challenger operator in the UK, Austria and Denmark 

while DNA is the smallest operator in Finland. Similarly to Germany the Spanish market is also dominated by three 

big European telcos Telefonica, Vodafone and Orange. All six countries have similar GDP per capita19 (Austria 131, 

Denmark 125, Finland 115, Germany 121, Spain 97, UK 110, EU27 100) and similar Comparative Price Levels20 

(Austria 106, Denmark 142, Finland 124, Germany 102, Spain 96, UK 108, EU27 100). Rewheel has seen little or no 

evidence whatsoever to support the economies of scale claim i.e. the claim that operators with large domestic or pan-

European customer bases are more efficient and could offer lower prices and better service quality to their 

customers. Nevertheless if such economies of scale really existed in the mobile industry it must become apparent 

when comparing the operator performance and the competitive state of mobile markets in large member states like 

Germany (population of 82 million) against Finland and Denmark which have 16 time less population.   

3.1 German protected oligopoly versus UK’s competitive market 

The starting point of our benchmark analysis is a benchmark of German prices and pricing practices with those in the 

UK. In Exhibit 4 below we present the UK operator GB pricing in smartphone tariffs with unlimited minutes and SMSs.  

                                                                        

18http://www.rewheel.fi/insights_17.php 

19http://epp.eurostat.ec.europa.eu/cache/ITY_PUBLIC/2-19062013-BP/EN/2-19062013-BP-EN.PDF 

20http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&plugin=1&language=en&pcode=tec00120 
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Exhibit 4: UK - Operator GB pricing in smartphone tariffs with unlimited minutes and SMSs 

 

Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 

The first striking observation is in the German protected oligopoly GBs cost 445% more than in the UK’s 

competitive market.  

Moreover, all four UK mobile operators price GBs below €3. In Germany KPN’s E-Plus BASE charges €3. The three 

leading operators in Germany, Deutsche Telekom, Vodafone and Telefonica charge between €5.3 and €6.3. In Exhibit 

5 below we summarized the striking differences between the prices that the same operators groups charge, for the 

same thing, in the German protected oligopoly and UK’s competitive market.  

Exhibit 5: Smartphone tariff operator group prices - German protected oligopoly versus UK’s competitive market 

 

Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 

The three leading German operators (Deutsche Telekom, Vodafone and Telefonica) were among the first operators in 

Europe that secured low frequency LTE 800MHz spectrum during the 2010 big-bang auction. At the same time they 

also gained access to the high frequency 2600MHz LTE band. Ofcom’s 800MHz/2600MHz auction finally took place in 
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Vodafone y=2.8824x+22.847
EE y=2.4245x+25.104
Telefonica o2 y=2.1113x+26.142
Hutchison 3 y=0.0000x+17.860
UK y=1.0918x+28.632
GERMANY y=6.0542x+30.305

GBs in the German protected oligopoly cost 
445% more than in UK's competitive market

Source Rewheel premium report October 2013 ©Rewheel 2013. All rights reserved.

GERMANY UK

Deutsche Telekom EE (Deutsche Telekom & Orange) Delta

Variable GB charge € 5.3 € 2.4 121%

Fixed charge € 47.3 € 25.1 88%

Vodafone Vodafone Delta

Variable GB charge € 5.4 € 2.9 86%

Fixed charge € 37.5 € 22.8 64%

Telefonica Telefonica Delta

Variable GB charge € 6.3 € 2.1 200%

Fixed charge € 23.1 € 26.1 -11%

KPN E-Plus Hutchison 3 Delta

Variable GB charge € 3.0 € 0.0 n/a

Fixed charge € 35.6 € 17.9 99%

GERMANY UK Delta

Variable GB charge € 6.0 € 1.1 445%

Fixed charge € 30.3 € 26.6 14%
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January 2013 after being delayed for one a half year by the incumbent operators’ litigation threats. As a result 

Everything Everywhere was the first operator that launched LTE in the UK on the 1800MHz band on November 2012 

ahead of Ofcom’s 800MHz/2600MHz multi band auction. Telefonica UK and Vodafone UK launched their LTE 

networks on September 2013 while Hutchison UK is set to launch their own LTE network on December 2013. 

It is well accepted that investments in new more efficient technologies like LTE enable operators to deliver mobile 

data at a lower variable unit cost. Most recently, during August 2013, the Boston Consulting Group on behalf of ETNO 

claimed that “Mergers might result in short-term price increases ... ... which can be off-set by technology investments.” 21 

In plain language operators that invested in LTE could deliver GBs at a lower unit cost. Or the unit cost per GB of LTE 

(4G) is significantly lower than HSPA (3G). So in consolidated markets as the Boston Consulting Group and ETNO 

claimed operators could offset the short-term price increases (that Upward Pricing Pressure models suggest) with 

lower LTE retail unit GB cost. 

In Exhibit 6 below we present the German and UK GP pricing of HSPA (3G) versus LTE (4G) in smartphone tariffs 

with unlimited minutes and SMSs.  

Exhibit 6: German and UK GP pricing of HSPA (3G) vs LTE (4G) in smartphone tariffs with unlimited minutes and 

SMSs 

 
Source: Rewheel premium reports 

Operators in competitive markets such as the UK did pass LTE’s lower unit cost (€/GB) on retail benefitting 

consumers and the wider digital economy. On the contrary, in the German protected oligopoly operators 

have not pass the LTE lower unit cost (€/GB) on retail but rather used LTE as an opportunity to collectively 

raise prices. 

In competitive mobile markets like the UK, small challenger operators are willing to grow their market share by 

adopting innovative pricing models (3UK offered LTE free of charge to their entire customer base)22, exploring cost 

                                                                        

21http://www.etno.be/datas/publications/studies/BCG_ETNO_REPORT_2013.pdf 

22http://www.three.co.uk/Discover/Built_for_internetting?site=d 
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Germany LTE y=5.361+41.264
Germany HSPA & DCHSPA y=5.2278+28.705
UK HSPA y=3.0074x+20.789
UK LTE y=0.7974x+32.833

Operators in competitive markets such as the UK did pass LTE’s lower unit cost (€/GB) 
on retail benefitting consumers and the wider digital economy. On the contrary, in the 
German protected oligopoly operators have not pass the LTE lower unit cost (€/GB) on 
retail but rather used LTE as an opportunity to collectively raise prices.

©Rewheel 2013. All rights reserved.
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efficiencies (selecting challenger LTE inexpensive vendors like Samsung)23 and compromising long term marginal 

profitability (unlimited data in smartphones). Small challenger operators act as market catalysts by accelerating 

market transformation and by forcing dominant operators to tackle chronic inefficiencies and embrace open 

competition.      

If competition in the German mobile market was actually functioning, Deutsche Telekom, Vodafone and Telefonica 

would have been forced to pass (if not fully at least partially) the LTE lower unit cost on retail. There are two primary 

reasons that prevented E-Plus to act as true challenger. The first one is of technical nature and quite straight forward. 

E-Plus did not acquire LTE 800MHz spectrum and has so far not launched LTE in any other high frequency bands 

where they have substantial holdings. Unlike Ofcom, Bundesnetzagentur did not try to protect the smallest operator 

with auction rules that would have provided a fair chance to E-Plus to gain access to the 800MHz band. The second 

reason is of critical importance. E-Plus is controlled by KPN the leading mobile operator in the Netherlands and as 

well the fixed-line incumbent operator. Vodafone is the second largest operator in the Netherlands and Deutsche 

Telecom’s T-Mobile is the number 3. As we shown in our November 2010 premium report “Rewheel Mobile Data 

Impact Analysis Report E-Plus Germany – Ready to disrupt the market”24  E-Plus could have become a competitive force 

in the German mobile market with a “capacity play” by launching LTE and DC HSPA in its substantial high frequency 

holdings. It did not. The reason is obvious. Deutsche Telecom, Vodafone and KPN were not only protecting, the very 

high price level in the German mobile market but as well their revenues from a related market (fixed broadband) and 

group wide revenues across their common member state markets (Germany and Netherlands). In the end if the LTE 

cost per GB starts to be comparable with that of the fixed-line networks and LTE speeds can increasingly 

accommodate normal usage it won’t be long before consumers start substituting their fixed broadband with mobile, 

as they are currently doing in the Nordics and have done throughout Europe for fixed-line telephony during the last 

decade.  

We will elaborate further on the cost per GB in LTE mobile networks versus that of fixed-line networks below and on 

factors likely to lead to a significant impediment to effective competition in Germany in Section 5.   

3.2 German protected oligopoly versus European competitive markets 

In Exhibit 7 below we present the GB pricing in the German protected oligopoly versus European competitive markets. 

                                                                        

23http://www.telecoms.com/48540/ 

24http://www.rewheel.fi/insights_11.php 
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Exhibit 7: GB pricing in the German protected oligopoly versus European competitive markets 

 

Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 

In competitive markets, depicted in orange colour in the exhibit above, the blended market GB prices range from €0.2 

to €1.2. In Finland the GB prices are very low because two out of the three MNOs (i.e. Elisa and DNA) offer truly 

unlimited data and TeliaSonera offers 20GB which is practically unlimited for around €30. In Denmark the GB prices 

are also very low driven by Hutchsison 3’s and TeliaSonera’s 100GB (€40 and €54 respectively) offer for 

smartphones. On the contrary in Germany GBs cost 6 times more than in the UK and Austria and 30 times more than 

Finland and Denmark. In Spain GBs cost 12 times more than in the UK and Austria and 60 times more than Finland 

and Denmark. In all 6 markets the fixed charges vary from €20 in Austria to €30 in Germany.  

3.3 Competitive indicators  

The mobile data tsunami has caught off guard many regulatory authorities and policy makers across Europe. The 

competitive and data progressive state of mobile markets could no longer be captured with outdated voice-era 

indicators such as ARPU (i.e. revenue per SIM), retail revenue per minute and SIM penetration. Our repeated calls to 

overhaul and update the Digital Scoreboard tracked indicators have fallen on deaf ears. European Commission 

officials from DG CNECT seem unmoved by our attempts, made during face to face meetings or through data we have 

presented in our public reports, to raise the issue. There are two plausible reasons for such behavior. They either do 

not understand the gravity of the issue at hand or simply prefer to turn a blind eye to facts that disprove the notion 

that German operators with economies of scale actually fair much worse in comparison. 

In the data era, where (circuit switched) voice and SMS can be easily substituted by IP based applications either 

offered by operators or offered over the top by third parties and where consumers increasingly sing up to tariffs 

which include unlimited minutes and SMS the three most important competitive indicators are; 

 the retail price of GBs and tariff fixed charges 

 the data consumption per customer (operator level) and data consumption per capita (member state level) 

 the average network speed experienced by the end users 
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Broaband penetration (fixed, mobile or fixed and mobile) is also an important competitiveness metric. As we have 

shown a number of times in our premium reports, mobile broadband penetration is substantially lower in protected 

oligopolies where the average price of normal usage accommodative smartphone tariffs (min. 2GB) is significantly 

higher than the average mobile monthly spend per capita. Higher mobile broadband penetration automatically leads 

to higher mobile data consumption per capita since the share of the population that does not generate data traffic is 

lower. In Exhibit 8 below we present a benchmark of the competitiveness metrics in the German and Spanish 

protected oligopolies versus the Austrian, Danish, Finnish and UK competitive markets.  

So how competitive is the German market? 

GB prices in the German protected oligopoly are up to 30 times higher, consumption up to 10 times lower and LTE 

speeds up to 3 times lower than in Austrian, Danish, Finnish and UK competitive markets. 

Exhibit 8: Competitive metric benchmark – German protected oligopoly versus AT, DK, FI & UK competitive 

markets 

 

 

 

Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 
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3.4 German fixed broadband versus Finnish and Danish mobile broadband GB pricing 

In the Finish and Danish competitive markets the GB price for mobile broadband connectivity is as low €0.04. All 

three mobile operators in Finland, 3 out of 4 operators in Denmark (with the exception of TDC, the fixed-line 

incumbent) and Hutchison in Austria are all actively pursuing fixed to mobile broadband substitution. Their mobile 

broadband tariffs are priced very competitively and feature truly unlimited or practically unlimited volume 

allowances at 150Mbps LTE peak speeds. TeliaSonera and Hutchison offer 500GB and 1,000GB respectively in 

Denmark while the three Finnish mobile operators and Hutchison 3 Austria offer truly unlimited volume allowances. 

So can mobile broadband connectivity deliver GBs at comparable retail price with fixed broadband?  

In Exhibit 9 below we present the GB pricing of fixed broadband in Germany against the GB pricing of mobile 

broadband in Finland and Denmark. 

Exhibit 9: GB pricing – German fixed broadband versus Finnish and Danish mobile broadband 

 

Source: Rewheel premium reports 

In April 2013 Deutsche Telekom announced that it will be capping the monthly volume on its DSL and fibre offerings. 

Deutsche Telekom said that its action was in response to surging customer demand.25 The fixed broadband retail 

price curve depicted in Exhibit 9 comprises of Deutsche Telekom’s DSL/fibre tariffs and Kable Deutschland’s 

“internet only” tariff which is capped at 10GB per day.  

The GB pricing (€0.04) of mobile broadband connectivity in Finland and Denmark is lower than Deutsche Telekom’s 

GB pricing (€0.07) of fixed DSL and fibre broadband in Germany.  

Moreover, the fixed charge of mobile broadband in Finland and Denmark is one third smaller than Deutsche 

Telekom’s DSL/fibre fixed charge.  

So does mobile broadband poses a credible revenue erosion risk to DSL, fibre and cable operators? 

Yes it does. 

                                                                        

25http://www.telegeography.com/products/commsupdate/articles/2013/04/23/dt-introduces-data-limits-for-new-fixed-broadband-subs/ 
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3.5 Telefonica pricing benchmark in Germany, Spain and the UK 

In our “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway – 

October 2013” 26 premium report we shown that Deutsche Telekom, Vodafone, Orange and Telefonica price in average 

at around €4.5/GB+€35 when they are the no.1 or no.2 leading MNOs in protected oligopolies where no challenger 

MNO is present. Deutsche Telekom’s (€5.3/GB + €47) and Vodafone’s (€5.4/GB + €38) pricing in the German market 

broadly confirm this pattern. But when faced with a challenger MNO in competitive markets the same operator group 

MNOs price at (€2.4/GB + €28). As it can be seen in Exhibit 10 below Telefonica’s pricing in the UK (€2.6 + €23) 

where is the no.2 leading MNO and it faces a challenger operator confirms the observed pattern. On the other hand in 

its home market, Spain, Telefonica the no.1 MNO prices GBs at astronomical levels (€12/GB). Telefonica’s vested 

interest in fixed broadband, the mass market appeal of quad-play bundling and TeliaSonera’s (Yoigo) friendly mobile 

competition touch turned Spain to one of the most expensive and least competitive mobile data markets in Europe. 

Exhibit 10: Telefonica's GB pricing in the German and Spanish protected oligopolies versus the UK’s competitive 

market 

 
Source: Rewheel premium report “Price benchmark of smartphone tariffs with unlimited minutes & SMSs in EU28, US, Switzerland and Norway - October 2013” 

It is certain that post-merger Telefonica as the leading operator in Germany will seek to raise prices with the 

objective to match the very high pricing of the current German leading MNOs or even the astronomical 

Spanish level of €12 per GB.   

          

                                                                        

26http://www.rewheel.fi/insights_17.php 
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Source Rewheel premium report October 2013 ©Rewheel 2013. All rights reserved.



Telefonica’s acquisition of E-Plus, if approved, will turn Germany to a fiercely competitive market  20 

 

© REWHEEL 2013 all rights reserved | www.rewheel.fi | rewheel@rewheel.fi | +358 44 203 2339 

 

4 Lessons learned from Austrian consolidation 

Hutchison Austria completed the acquisition of Orange Austria on the 3rd of January 2013, following a conditional 

approval granted by the European Commission on the 12th of December 2012. The European Commission wrote on 

the 12th of December that “In the end, our analysis, supported by thorough economic assessment, showed that the 

merger would have led to substantial price increases for Austrian consumers”27. In our “Rewheel flash report September 

2013, MNO consolidation in Austria, Germany and Single telecom market mess” 28 we have shown that Hutchison and as 

well other MNOs in Austria did raise prices after the merger was approved. Hutchison most recently has partially 

withdrawn some price increases i.e. Hutchison restored the GB allowance in a very important SIM only tariff “Hallo 

SIM M 1,500minutes, 1,000SMSs and 2GB for €10”29  back to 2GB and waived the activation fee.   

4.1 European Commission’s decision to clear the Hutchison acquisition of Orange Austria 

The European Commission declared on the 12th of December 2012 the concentration to be compatible with the 

internal market and the EEA agreement, Case No M.6497 on the basis of “Hutchison Austria offered significant 

remedies to the European Commission (spectrum divestments, MVNO access obligation and national roaming for a 

potential fourth entrant) for securing merger clearance”. A public version of the 168 page decision is available in the 

Commission’s web site.30   

But on what basis did the Commission finally agree to approve the Austrian merger?  

Below, we made and attempt to decipher the 168 page decision, summarize the key takeaways and compress the 

highlights into one page. 

Juridisction 

The proposed concentration (i.e. merger) according to European Union law had a “Union dimension” because at least 

one of the merger parties (Hutchison) does not achieve more than two-thirds of its aggregate Union-wide turnover 

within one and the same Member State. Therefore the European Commission claimed jurisdiction over 

Bundeswettbewerbsbehörde (Federal Competition Authority or BWB and Federal Cartel Prosecutor). BWB made a 

referral request dated the 29th May 2012 for transferring the case back from the Commission to Austria. BWB 

asserted “... that there are already indications of coordination in the market. In its view, the market structure 

after the merger would increase the potential for collusive behaviour while new market entries would be 

unlikely”. According to the Commission the referral request was not granted by the Commission because BWB did 

not send any reminder pursuant to Article 9(5) of the Merger Regulation after the Commission adopted the Article 

6(1)(c) decision on 28July 2012.     

  

                                                                        

27 http://europa.eu/rapid/press-release_IP-13-776_en.htm 

28 http://www.rewheel.fi/downloads/Rewheel_flash_report_September_2013.pdf 

29 http://www.drei.at/portal/de/privat/tarife/telefonie/hallosim/ 

30 http://ec.europa.eu/competition/mergers/cases/decisions/m6497_20121212_20600_3210969_EN.pdf 
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Competitive assessment analysis was based on Horizontal Guidelines 

The European Commission’s analysis of factors likely to lead to a significant impediment to effective competition is 

based on the Horizontal Guidelines “Guidelines on the assessment of horizontal mergers under the Council Regulation on 

the control of concentrations between undertakings (2004/C 31/03)” 31 Horizontal mergers are mergers where the 

undertakings (merged companies) concerned are actual or potential competitors on the same relevant product 

market. 

Definition of relevant product markets 

The European Commission in its relevant product market assessment concluded that “...fixed broadband services are 

not a substitute for mobile data services and therefore do not form part of the same product market”. While the 

Commission did not dispute RTR/TKK’s finding that mobile broadband access by residential customers is a substitute 

for fixed line internet services in Austria it argued that the opposite is not true and therefore fixed and mobile 

broadband are not part of the same relevant market. We disagree! 

Rewheel submitted during October 2012 its objections regarding the oversimplified and somewhat convenient 

conclusion reached by the Commission regarding the relation of fixed and mobile broadband markets.  

Firstly, broadband is overwhelmingly consumed in fixed locations (primarily home, work place and few other 

hotspots such as cafe’s etc.). Fixed broadband operators such as Telenet of Belgium and British Telecom that have 

access to a wide WiFi network and have secured an MVNO deal to provide an umbrella mobile coverage can grab a 

significant amount of mobile revenues from the smartphone and broadband connectivity markets. Mobile data 

wholesale access at competitive GB price levels (€0.002/MB i.e. €2/GB) like the one offered as remedy by Hutchison 

Austria are potentially toxic. As we stated in our September flash report32 “Mobile wholesale access at competitive 

rates is a pill with toxic side effects.” 

But surely, a technicality of relevant market definition could not be an excuse for overlooking potentially anti-

competitive practices on operator group level (i.e. operator groups protecting fixed broadband revenue streams by 

acquiring control of mobile only operators or leveraging on their dominant positions to weaken them). Let’s not 

forget that the Commission has a wide arsenal of tools to address anti-competitive practices, under the Non-

horizontal Guidelines “Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the 

control of concentrations between undertakings (2008/C 265/07)”33  by defining a related product market. We will 

elaborate further on this critical topic in Section 5 where we will be assessing the factors that will impede effective 

competition in the German market as a result of the proposed acquisition of E-Plus by Telefonica. 

Non-coordinated effects 

The market investigation and the competitive assessment (HHI & delta values analysis, diversion ratios, absence of 

countervailing factors, UPP analysis, absence of a failing firm defence, etc.) led the Commission to conclude “... that 

the elimination of Orange as an independent network operator... and the reduction of operators from four to 

three would significantly impede effective competition in the internal market by means of non-coordinated 

                                                                        

31 http://ec.europa.eu/competition/mergers/legislation/merger_compilation.pdf 

32 http://www.rewheel.fi/downloads/Rewheel_flash_report_September_2013.pdf 

33 http://ec.europa.eu/competition/mergers/legislation/merger_compilation.pdf 
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effects in the Austrian market...”. Non-coordinated effects also known as unilateral effects, arise where, as a result of 

the merger, competition between the products of the merging firms is eliminated, allowing the merged entity to 

unilaterally exercise market power, for instance by profitably raising the price of one or both merging parties’ 

products, thus harming consumers. For example, a well established non-coordinate effect rises because mergers lead 

to increased concentration (market share) and higher share operators are less willing to offer lower prices and grow 

their market share due to margin erosion in the installed base. 

Efficiencies 

Prior to the Statement of Objections sent by the Commission, Hutchison Austria did not raise a formal efficiency 

defence. In its response to the Statement of Objections Hutchison Austria eventually claimed efficiencies as a formal 

defence. Hutchison claimed increased capacity, faster LTE rollout, improved network coverage and reduction of 

alleged scale disadvantages as merger efficiencies. In order for the Commission to take into account pro-competitive 

effects efficiencies must be verifiable, likely to be passed on to consumers and merger specific to the extent that no 

other practicable less anticompetitive alternatives exist to achieve the same benefits. The Commission concluded that 

“The efficiencies claimed by the Notifying Party have not been shown to be verifiable, merger specific and to the 

benefit of consumers. Therefore, they cannot be taken into account in order to offset the competitive harm 

resulting from the Proposed Transaction.” 

Co-ordinated effects 

The Commission ruled out that the merger would lead to a significant impediment to effective competition in the 

form of coordinated effects because as it stated “... even if coordinated effects... were assumed, the fact would remain 

that the commitments proposed by Hutchison Austria aim to facilitate market entry and thus also address possible 

coordinated effects.” However, the Commission’s assertion was solely based on the notion that the market entry 

facilitated by the commitments was a certainty. Well with the auction now behind us we can tell with certainty that 

the commitments failed to facilitate a market entry and prevent the significant impediment to effective 

competition!   

4.2 Hutchison commitments that led to the approval of the merger by the Commission 

On the 20th of August 2012 Hutchison submitted commitments with the intention to address the competition 

concerns identified following the First Phase market investigation. Hutchison committed to make available 30% of its 

network capacity to maximum 16 MVNOs in the coming 10 years. In addition it proposed upfront to enter into an 

agreement with an MVNO, subject to approval by the Commission. The details of the terms upon which access was to 

be made available were to be published on its website in the form of a "Reference Offer". 

The Commission concluded that the first commitments i.e. MVNO access “were not suitable to eliminate the 

competition concerns that the Proposed Transaction would lead to a significant impediment to effective 

competition”. The Commission explained that it “only accepts commitments that are deemed capable of rendering the 

concentration compatible with the internal market so that they will prevent a significant impediment to effective 

competition. The commitments have to eliminate the competition concerns entirely and have to be comprehensive and 

effective from all points of view. Furthermore, commitments must be capable of being implemented effectively within a 

short period of time as the conditions of competition on the market will not be maintained until the commitments have 

been fulfilled”.  The Commission further asserted that “that an effective way of resolving the competition concerns is to 
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create the conditions for the emergence of new competitive entities. This could take the form of structural remedies that 

could consist of divesting sufficient assets to create a new entrant with its own mobile network (that is to say, a new 

MNO) and could include spectrum, sites (masts and antennas), customers, brands etc.” 

The Commission finally granted its approval to a final set of commitments offered by Hutchison on the 12th of 

November 2012. Those commitments were; 

 Condition: Enter into an upfront MVNO agreement approved by the Commission before completing the 

acquisition of Orange Austria and according to Reference Offer terms 

 Obligation: Improved MVNO wholesale access according to the Reference Offer 

 Obligation: Divest 2 x 10 MHz of spectrum in the 2 600 MHz frequency band to a new entrant alongside 2 x 

10 MHz in the 800 MHz frequency band which will be reserved by the Austrian telecom regulator (TKK) in 

the upcoming 800, 900 and 1800 MHz multi band auction 

 Obligation: Offer a national roaming agreement to the new entrant for a period of up to 6 years under the 

same terms of the Reference Offer for MVNO wholesale access. The new entrant will bear any network 

implementation costs which were uncapped 

 Obligation: Offer site collocation to the new entrant wherever technically feasible and subject to the 

underlying terms of the relevant site leases on standard market terms 

 Obligation: Offer to divest to the new entrant on commercial terms any sites which, following the acquisition 

of Orange, are not required by Hutchison and which have not been separately sold to a third party 

The Commission concluded that “that the Final Commitments are appropriate to eliminate the non-coordinated 

effects identified and, moreover, the possible coordinated effects. Therefore the Proposed Transaction, in 

conjunction with the Final Commitments proposed by Hutchison, will not significantly impede effective 

competition in Austria, constituting a substantial part of the internal market” 

Not everybody agreed with the Commission’s decision and argumentation! 

Tele2, one of the most likely and credible potential new entrants, was not convinced that the Commitments were 

effective enough. But most importantly, the Austrian competition authorities (BWB and Federal Cartel Prosecutor) 

remained critical of the remedies in the Second Market Test and considered that market entry by a new MNO was 

rather unlikely and it was not clear to what extent possible co-ordinated effects were eliminated.  

In response to BWB’s criticism the Commission defended itself by stating “the entry of MVNOs and possibly an MNO will 

guard against any possible coordinated effects”  

However, the Commission has forgotten that it had earlier dismissed the MVNO access obligation offered by 

Hutchison as being inadequate remedy i.e. the Commission’s exact words were “the First Commitments i.e. MVNO 

access were not suitable to eliminate the competition concerns that the Proposed Transaction would lead to a 

significant impediment to effective competition” 

If the English text we reviewed was actually a translation, at this point, we will be feeling as Bill Murray in “Lost in 

translation”. But it is not, the English version we reviewed is the original text!  
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4.3 Outcome of the Austrian 800, 900, and 1800MHz auction 

On the 21st of October 2013, the Austrian telecom regulatory Authority (TKK) completed the auction for the 800 MHz, 

900 MHz and 1800 MHz frequency ranges, resulting in approximately EUR 2 billion revenues.34 The only mobile 

network operators to participate in the multiband auction were the three current Austrian operators A1 Telekom 

(Telekom Austria), T-Mobile and Hutchison. A total of 28 frequency packages, each consisting of 2x5 MHz, were 

awarded to the bidders as follows: A1 Telekom acquired 14 packages for approx. EUR 1 030 million, T-Mobile 

acquired nine packages for approx. EUR 654 million and Hutchison successfully bid for five packages, paying 

approximately EUR 330 million. 

Telekom Austria compelled to justify to its investors the huge premium (1.5 billion EUR) paid over the reserved fees, 

literally few hours after the conclusion of the auction, publicly spelled out the rationale of paying 1 billion EUR i.e. 

protect its fixed broadband customer base “This fully supports Telekom Austria Group’s high value strategy and 

network quality leadership and allows Telekom Austria Group to protect its fixed-line as well as its mobile 

customer base, in particular in rural areas. Moreover, the spectrum distribution has significantly reduced the 

viability of a potential new mass market mobile virtual network operator (MVNO).”35 

Telekom Austria’s determination to protect its fixed broadband revenue stream pushed the price paid per capita in 

the Austrian auction even higher than in the Netherlands as Rewheel stated to Reuters.36 The Austrian auction prices 

disprove the claim made big European telcos echoed by Vice President Kroes and other DG CNECT Commission 

officials that artificial scarcity in the form of reserved spectrum for new entrants is inflating spectrum paid prices 

across Europe.37 

Moreover, the auction rules and Telekom’s Austria determination to seal the Austrian broadband market from 

effective competition, weaken substantially the relative position of the smallest competitor i.e. Hutchison, as Rewheel 

noted to Reuters. 

In the end Telekom Austria, by being allowed to hoard spectrum in the 800MHz and 1800MHz bands, 

managed to both successfully weaken a mobile competitor and kill the Commission’s last “impotent” line of 

defence in preserving post-merger effective competition in the Austrian market i.e. MVNO wholesale access 

obligation. 

Many industry insiders and telecom regulatory authorities might at first glance disagree with our assessment that 

Telekom Austria was allowed to hoard spectrum. They will argue that strict coverage obligations and fines for 

noncompliance were imposed in the licence terms. This is true, but hoarding has four dimensions, and national 

regulatory authorities and EU directives have so far only dealt with the coverage dimension which of course made 

sense in the voice era world. 

Hoarding can occur in the following four ways: 

                                                                        

34 https://www.rtr.at/en/pr/PI21102013_02TK 

35 http://www.telekomaustria.com/presse/news/21.10_pr_spectrum_en.php 

36 http://www.telekomaustria.com/presse/news/21.10_pr_spectrum_en.php 

37 http://ec.europa.eu/commission_2010-2014/kroes/en/content/christmas-present 
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 Access: An operator acquires more than what is necessary in a critical band to prevent competitors from gaining 

access to that band 

 Coverage: An operator acquires blocks or entire bands of spectrum and does not roll them out on time 

 Allocation share (MHz/customer): Operator spectrum share versus its market share  

 Utilization (GB/MHz or GB/customer): Mobile data consumption per customer or per capita 

The utilization dimension is the most critical dimension of hoarding and it has been totally overlooked by NRAs and 

the European Commission. As we have shown many times in our reports and reiterate herein in Exhibit 8 in data 

progressive mobile markets like Finland and Sweden the mobile data consumption per capita is 10 times higher than 

in protected oligopolies like Germany. To make matters worse for the German mobile operators, the Finnish 

operators carry 1.6GB/month/capita even without 800MHz i.e. the 800MHz auction finished in November 2013. 

No wonder why the digital economies in many member states where the mobile markets are controlled by operator 

groups that are trying to desperately protect their fixed-line broadband revenue is faltering. This needs to change! 

The EU directives must unambiguously empower national regulatory authorities to guarantee that dominant 

incumbent operators do not hoard spectrum during auctions and further arm them with the right to revoke a 

licence in the event that operators are not utilizing the spectrum. 

4.4 Lessons learned from the Austrian consolidation 

So what did European Commission’s Austrian merger approval and subsequent auction taught us?   

Below we have summarized the findings and lessons learned from the Austrian merger approval in three key 

thematic areas: 

 The inadequacy of the European Commission’s competitive assessment framework and unsoundness of its 

key arguments that led to the approval of the merger 

 The presence of undisputed market evidences regarding the relevance of incumbent operator interests in 

protecting fixed-line revenues though market consolidation in mobile 

 The strategy of market players to seal the broadband market through spectrum hoarding (access to critical 

bands and underutilization) 

The latter two areas are self-evident and have been covered sufficiently earlier in this report. So below we elaborate 

on our critical assessment regarding the adequacy of the Commission applied telecom merger control framework and 

the robustness of its key arguments. 

The Commission reviewed the acquisition of Orange by Hutchison in Austria under the Horizontal Guidelines. Using 

the narrow definition of a relevant product market it concluded that mobile and fixed-line broadband are not part of 

the same market because while mobile could substitute fixed the opposite is not true.  

By doing so the Commission focused its analysis on the increased concentration that the merger will create in the 

Austrian mobile relevant product markets. Potential group interests derived from revenue streams in related 

markets (fixed-line broadband) or group wide revenue across their European footprints were ignored. Now while 

this would have not materially changed the analysis in Austria i.e. Hutchison is a mobile only operator in Europe and 
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Orange had no significant fixed infrastructure presence in Austria it is of critical importance in Germany as we will 

demonstrate in the next section. The Commission assumes jurisdiction of merger cases from national competition 

authorities on grounds of the Union Dimension i.e. merged companies generate most of the income outside that 

national market and then paradoxically it ignores the fact that the companies’ willingness to compete in the given 

national market could be heavily influenced from their European revenues and product portfolio wide vested 

interests. 

Moreover, the Commission’s underlining logic in approving the final commitments offered by Hutchison was 

anything but robust. In plain words the Commission first argued that the MVNO wholesale access will not 

eliminate the impediment to effective competition caused by the merger. It mandated a structural remedy in 

order to approve the merger i.e. commitments that would lead to a new network operator. It then accepted 

the final commitments comprising of the structural remedy (spectrum divesture of 2600MHz combined with 

an 800MHz new entrant set aside in the upcoming auction) and of the MVNO wholesale access obligation. 

When in the end it faced the Austrian competition authority BWB’s criticism that a new entry is very unlikely 

it responded; no worries the MVNO wholesale access will eliminate after all the impediment to effective 

competition! 

We could safely conclude at this point that Commission’s unsound argumentation and Telekom Austria’s pre-emptive 

move to shut Hutchison (and its MVNOs) out from the low frequencies substantially weakened competition in the 

Austrian broadband market and sealed Telekom Austria’s fixed-line customer base. Will these developments 

eventually yield higher prices? Yes! Post-merger price have already gone up in mobile as Rewheel have shown and 

they will continue to rise after the auction.  

Will MVNOs keep competition in check and prevent price hikes as the Commission claimed? 

No they won’t. Almost a year after the approval of the merger there are no live MVNOs in Hutchison’s network. On 6th 

November 2013 Lycamobile, the second largest independent MVNO in the world which claims to have over 30 million 

subscribers, launched an MVNO service in Austria.38 But not on Hutchison’s network! The host network is Telekom 

Austria’s mobile arm A1. Reuters reported on 10th November 2013 that Mass Response, a former unit of Telekom 

Austria, is the second company to take advantage of cheap wholesale access to Hutchison's network after UPC and 

launch a service in 2014. UPC has still not confirmed a launch date. The chief executive of T-Mobile Austria told 

Reuters that there might be room for up to 10 such MVNOs in the market. He further said (!) “a price war between the 

three network operators might be over and there could be room at the low end of the market for new entrants with cut-

price deals.”39 

But why don’t MVNOs rush to undercut Austrian network operators with Hutchison’s cheap wholesale offer in what 

appears to be a free lunch. Well things are seldom what they seem. The Hutchison reference offer of €0.002/MB or 

€2/GB, €0,01/min and €0,004/SMS appear very competitive at first glance compared to typical protected oligopoly 

price levels such as Germany. However, as we have repeatedly shown in our reports Austria, Finland, Denmark and 

the UK have the most competitive price levels in EU28 among high GDP, developed economies. In reality, as the T-

Mobile Austria CEO said MVNOs could bring meaningful retail offers using Hutchison wholesale only in the low-end 

prepaid segment. This is why. 

                                                                        

38 http://www.telegeography.com/products/commsupdate/articles/2013/11/08/lycamobile-soft-launches-mvno-in-austria/ 

39 http://www.reuters.com/article/2013/11/10/austria-telecoms-mvno-idUSL5N0IV08D20131110 
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Hutchison sells a post-paid SIM only tariff Hallo SIM M for €10. The tariff includes 1,500 minutes, 1000 SMSs and 2GB. 

If an MVNO was to offer a similar tariff the average wholesale cost per customer would have been €9.36 (VAT 

included and assuming an average usage of 500minutes, 200 SMS and 1 GB). The margin could grow to around 20% 

assuming lower average minute usage but if one takes into account that the average GB usage doubles every year 

soon the MVNOs would be making a loss if network operators were to simply double the data allowance in their 

packages. In the data only market the only possibility for MVNOs was to address the very low end of the market. 

Hutchison sells 6GB for €9 and unlimited GBs for €15. So there is room for MVNOs to sell up to 6GB for €8-€9 and 

match Hutchison offer (assuming an average usage of 3-4GB) but nothing more than that.    

Finally, success of the MVNO business model and their ability to reach a critical mass is driven by two key 

differentiators; their commercial (retail) niche and their exclusive (customized/competitive) wholesale deal. 

Hutchison’s Reference Offer terms gives no particular edge to any of the potential 16 MVNOs since it divides the 

addressable market and Hutchison’s available network capacity in too many pieces. Furthermore, Hutchison controls 

the timing of entry of each MVNO, thus controlling the impact on the market, through the long process of technical 

implementation.  

So we reiterate our view expressed throughout this report that MVNO wholesale access is not a potent 

remedy that could countervail the upward price pressure triggered by the loss of a mobile network 

competitor during market consolidation.        
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5 Factors that will impede effective competition in the German market  

In this section we will present the factors likely to lead to a significant impediment of effective competition in the 

German market as a result of the proposed acquisition of E-Plus by Telefonica. Such factors are: 

 native to the domestic mobile market (i.e. increase concentration) 

 or driven by the interest of some or all market players to protect domestic revenue from a related market 

(i.e. fixed-line broadband) 

 or driven by the interest of the market players to protect group wide revenues across their European 

footprint 

5.1 Relevant retail product markets  

We will start by looking at the relevant retail product markets. The latest technological advances supported by 

market evidences few of which we presented herein suggest that competition analysis in mobile markets could no 

longer be confined in conventional definitions such as voice & SMS versus data, post-paid versus prepaid or consumer 

versus business segments. 

Increasingly licensed mobile only operators (e.g. 3 UK), integrated fixed-line & mobile incumbents (e.g. Deutsche 

Telekom, Telefonica), operator groups with both mobile & fixed-line or cable assets (e.g. Vodafone) and cable 

operators with mobile licenses & MVNO agreements (e.g. Telenet of Belgium and Ziggo Netherlands) are competing 

to grab a share in two relevant retail product markets;  

 the market for smartphone connectivity (data, voice and SMS) 

 the market for broadband connectivity (data)  

Broadband connectivity could be delivered on both mobile (HSPA or LTE) and fixed-line infrastructure (DSL, cable 

and fiber). Broadband connectivity could have; 

 a stationary (fixed access) nature: fixed-line broadband access on home or work place through 

DSL/fibre/cable 

 hot spot mobility nature: fixed-line broadband access complimented by a wide WiFi network of hot 

spots 

 full mobility:  mobile broadband access or a bundle of fixed-line broadband access with mobile 

broadband 

Mobile broadband connectivity could be delivered in an array of devices such as smartphones (using the tethering 

function), tablets, PCs or MiFi hot spot devices. 

In Finland, Europe’s most progressive data market, the unlimited and unrestricted smartphone offers have blurred 

the borders of the smartphone and broadband connectivity markets. A significant and increasing amount of users 

are using their smartphones to substitute broadband connectivity (Rewheel employees are among those users) 

propelling the mobile broadband penetration to 107% according to the European Commission’s Digital Scoreboard 

data. Furthermore, there are no intrinsic technological limitations that prevent voice and SMS over mobile broadband 

devices such as tablets. The limitations are purely commercial and erected by anachronistic voice era incumbents 
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who are existentially threatened by the new open data centric world. So we should anticipate a convergence between 

the smartphone and broadband connectivity markets to one unified connectivity market within the next 3-5 

years. 

5.2 Narrow definition of relevant product markets biases the outcome of competition 

analysis 

As we stated earlier the Commission reviewed the acquisition of Orange by Hutchison in Austria under the Horizontal 

Guidelines. Using the narrow definition of a relevant product market it concluded; that mobile and fixed-line 

broadband are not part of the same market because while mobile broadband could substitute fixed-line broadband 

the opposite is not true.40 

However, if the Commission disagrees with Rewheel’s retail broadband connectivity market definition, elaborated 

in the previous section, its competitive assessment does not need to be strictly confined by the Horizontal Guidelines. 

As we stated earlier, the definition of the relevant product market could not and shall not form an excuse for 

overlooking potentially serious anti-competitive practices on operator group level (i.e. operator groups protecting 

fixed-line broadband revenue streams by acquiring control of mobile only operators or leveraging on their dominant 

positions to weaken during spectrum auction and/or regulations i.e. see Rewheel’s input41 to the European 

Parliament public consultation on the Commission’s Connected Continent proposal.  

The Commission could define a related product market for fixed-line and mobile broadband under the Non-

horizontal Guidelines “Guidelines on the assessment of non-horizontal mergers under the Council Regulation 

on the control of concentrations between undertakings (2008/C 265/07)”42 

Articles 91-118 of the Non-Horizontal Guidelines state “e.g. mergers involving suppliers of complementary products or 

of products which belong to a range of products that is generally purchased by the same set of customers for the same 

end use.” and “The combination of products in related markets may confer on the merged entity the ability and incentive 

to leverage a strong market position from one market to another by means of tying or bundling or other exclusionary 

practices”. 

If we are not mistaken fixed-line and mobile broadband are generally purchased by the same set of customers for the 

same end use i.e. broadband access. So a related product market could and should be defined if the Commission 

concludes against all market evidences that fixed-line and mobile broadband are not just product variations 

of the same market. If the Commission fails to do so, as it did in the Austrian merger investigation, it will be turning 

a blind eye on exposing potentially serious anti-competitive practices that might be present in the German market. 

We would demonstrate below the critical importance of market definition using two, easy to understand, examples. 

The first example is the record fine of EUR 1.47 billion handed down by the European Commission to producers of TV 

and computer screens (cathode-ray tube CRT) cartel in 201243. The Commission fined seven producers for price 

                                                                        

40 http://ec.europa.eu/competition/mergers/cases/decisions/m6497_20121212_20600_3210969_EN.pdf 

41 http://www.rewheel.fi/insights_19.php 

42 http://ec.europa.eu/competition/mergers/legislation/merger_compilation.pdf 

43 http://europa.eu/rapid/press-release_IP-12-1317_en.htm 
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fixing, market sharing, customer allocation, capacity and output coordination and exchanges of commercial sensitive 

information for a period of 10 years 1996 to 2006. Surprisingly, in 2007 LCD flat screens surpassed sales of CRT 

based screens worldwide for the first time!  Among the seven producers that were fined Samsung, Philips, LG, 

Panasonic and Toshiba were also leading producers of the newer more advanced flat LCD screens. 

Flat LCD screens as a newer more advance technology could substitute the bulky CRT screens because they 

offer the same function, video projection, but with an additional consumer benefit i.e. there are flat not bulky. 

The same is true for mobile broadband, as a newer more advanced technology it could offer broadband 

connectivity with an additional consumer benefit i.e. full mobility. 

So the Commission argued that fixed-line broadband cannot fully substitute mobile broadband as CRT bulky screens 

could not fully substitute flat & light LCD screens.  

Well this technicality did not apparently prevent the producers of both bulky CRT and flat LCD screens to 

form a cartel, fix prices, preserve revenues from the outdate CRT technology, divide territories and ensure 

that no new flat-only “challenger” screen producer starts heavily driving bulky to flat screen substitution by 

pricing competitively. 

For the second example we draw a parallel from the energy market.  What will be the Commission’s position if 

Gazprom or the Saudis were to take controlling stakes in the key European renewable energy producers? Renewable 

energy can substitute fossil fuels (energy + renewable = broadband + mobility) while fossil fuels cannot fully 

substitute renewable energy (no renewable benefit). Will the Commission dismiss the potentially serious anti-

competitive behaviour and motives that such market development will entail by simply using the narrow 

relevant product market definition under the Horizontal Guidelines?   

We do not thing so! 

5.3 Mobile broadband is a substitute for fixed broadband today and soon for high speed 

broadband as well 

Big European integrated telcos with fixed-line and mobile business have every reason to try to protect their fixed-line 

revenue streams from mobile to fixed broadband substitution. Coordination is not necessary for such telco anti-

competitive practices. Non-coordinate effects in the form of pricing, bundling and spectrum hoarding could be as 

potent in eliminating effective competition. 

In Exhibit 9 we shown that the GB pricing (€0.04) of mobile broadband connectivity in Finland and Denmark is lower 

than Deutsche Telekom’s GB pricing (€0.07) of fixed DSL and fibre broadband in Germany.  

The threat of fixed broadband substitution by mobile broadband in key mass market segments in Germany is real! 

Everything Everywhere, Deutsche Telekom’s and Orange’s mobile arm in the UK, recently switched on the world’s 

fastest 4G LTE-Advanced network offering up to 300Mbps peak speeds.44 The network makes use of carrier 

aggregation – bringing together 20MHz of 1800MHz spectrum and 20MHz of 2600MHz spectrum. 

                                                                        

44 https://explore.ee.co.uk/our-company/newsroom/ee-switches-on-world-s-fastest-4g-network-offering-up-to-300mbps-speeds 
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In 2-3 years when every mobile base station, in a very dense urban grid, will be connected to a fibre backhaul 

and will be transmitting on a 40MHz channel (carrier aggregation) reaching peak speeds of 300Mbps mobile 

broadband could not only substitute fixed-line broadband for mass market broadband connectivity but also – 

to some extent – high-speed fixed-line broadband.   

5.4 Non-coordinated effects that will likely impede effective competition in the German 

market 

As we show in Section 2.1 (German market analysis) if Telefonica’s acquisition of E-Plus was approved both the 

smartphone connectivity and broadband connectivity markets would be almost entirely controlled by Deutsche 

Telekom, Vodafone and Telefonica. If further, Telefonica is allowed to acquire or merge with Unitymedia KabelBW (a 

Liberty Global Inc. German subsidiary with own cable infrastructure) the big three will control 100% of the 

underlying infrastructure. 

So why is that a problem?  

Well it is a problem because this will trigger or intensify what competition lawyers like to refer as non-coordinated 

and coordinate effects resulting in a significant impediment of effective competition. 

Non-coordinated effects are unilateral actions undertaken by a market player with the aim to impede or limit 

effective competition and for which no coordination with other market competitors in “green meetings involving golf 

sessions” is required. Simple economic theories drive non-coordinated effects. For example as we stated earlier, 

mergers lead to increased concentration (market share) and higher share operators are less willing to offer lower 

prices and grow their market share due to margin erosion in the installed base. 

Non-coordinated effect: Increased concentration in the smartphone connectivity market 

So increased concentration (market shares) in the German smartphone connectivity relevant product market is one 

non-coordinated effect that the Commission needs to assess, quantify and remedy. But it is NOT the only one. 

Non-coordinated effect: Prevent fixed-line broadband revenue erosion in the domestic market from the 

threat of mobile broadband substitution 

Deutsche Telekom, the fixed-line incumbent in Germany with the highest share and Vodafone having the second 

largest market share after the acquisition of Kabel Deutschland in the broadband connectivity (fixed & mobile) will 

be economically compelled to adopt, independently of each other, an identical defensive non-competitive strategy 

with the aim to protect fixed-line broadband revenue erosion in the German market from the threat of mobile 

broadband. Such non-competitive strategy comprises of high prices, bundling and restrictive terms of use i.e. VoIP, 

IM, tethering, speed limits and volume limits of general internet access supported by the Connected Continent 

specialized service anti-competitive provisions. If Telefonica’s acquisition of E-Plus was approved and no new 

network operator entry materializes Telefonica will be the only operator in the German market which currently does 

not own significant fixed-line infrastructure assets. Telefonica could pursue a mobile data centric strategy whereby it 

could seek to expand its customer base by substituting fixed-line broadband both with aggressive smartphone & 

broadband connectivity offers. However, Telefonica’s current strategy in Germany i.e. active reseller of Deutsche 

Telekom’s DSL offerings and Telefonica’s quad-play push in its home market i.e. Spain raise serious doubts that 
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Telefonica has any intentions to suddenly become a competitive force in mobile data. If Telefonica did not pursue 

such strategy in a four player mobile market why will it do so in a consolidated collusion prone three player market? 

Telefonica will seek to strengthen its post-merger position in the German 3-player protected oligopoly by 

acquiring a fixed-line broadband asset or by cutting a “special” fixed-line broadband deal with Deutsche 

Telekom or Vodafone so it can actively push for a Spain like quad-play strategy. 

Non-coordinated effect: Prevent group wide revenue erosion across the European footprint 

In our May 2013 public mobile data cost competitiveness report we wrote;45 

“By far the most disturbing finding of our analysis is that certain local mobile operators which belong to multinational 

telco groups are unwilling to drive mobile data competition in protected markets (i.e. have the highest prices and 

smallest data allowances) even though; they have the lowest market share in the local mobile market, they have no fixed 

broadband business in the local market, they have been losing market share in mobile data, their spectrum utilization is 

low, their traffic is very low and stagnant for years while they have modernized their network and while they are 

enforcing the heaviest anti-neutrality rules in the market. There is no business logic behind such irrationally weak 

competitive behaviours (with the exception of the incompetence of local management and no group oversight). Perhaps 

one needs to look beyond the local market and into the EU-wide operational footprint of multinational incumbent telco 

groups to find a business rational explanation for such non-competitive practices which may not only be confined in 

protecting prices but may also extend to coordinating positions  ahead of radio spectrum auctions (see Section 10, 

focused at Germany).” 

In February we had alerted the Commission on the underlying economics of this non-coordinated effect.46 In Exhibit 

11 below we present the economic logic. 

                                                                        

45http://www.rewheel.fi/downloads/Rewheel_EU27_mobile_data_cost_competitiveness_report_May_2013_FINAL.pdf 

46http://www.rewheel.fi/downloads/Rewheel_smartphone_tariff_competitiveness_2012_report_supplement_PUBLIC.pdf 
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Exhibit 11: Non-coordinated effect: Prevent group wide mobile revenue erosion across the European 

footprint 

 
Source: Rewheel analysis 

If E-Plus had pursue a true challenger mobile data centric strategy in Germany especially after failing to secure 

800MHz spectrum in the 2010 German big-bang auction, as we argued in47, it could have grown its market and 

revenue share in the German mobile market even in an environment with declining total market revenues. With a 

mobile data centric challenger strategy E-Plus could have grown both its smartphone connectivity revenues and 

broadband connectivity revenues by pushing fixed to mobile broadband substitution. However, KPN revenues in its 

home market where is the fixed-line incumbent and leading mobile operator, the Netherlands, weight more on the 

group overall revenues. Any attempts by KPN’s E-Plus to intensify competition in the German market and seriously 

threaten Deutsche Telekom would have been met by T-Mobile, the smallest no.3 mobile operator in the Netherlands. 

In the end both KPN and Deutsche Telekom would ended up with less group revenue across Germany and 

Netherlands if there were to truly compete with each others as shown in Exhibit 11 above.  

And what about the alleged “price war”48  often quoted in the media? First of all the term “price war” is really 

misleading. One could not seriously defend the “price war” term in a protected market whereby GB prices are up to  

30 times higher than in competitive markets.  

It is a friendly “price war” which was triggered by KPN in 2012 when it signalled that it is ready to accept a 

one-off cash handout and exit the German protected oligopoly market.     

Voila! In less than a year Telefonica answered the call. 

                                                                        

47http://www.rewheel.fi/insights_11.php 

48http://www.rewheel.fi/insights_11.php 
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5.5 Coordinated effects that will likely impede effective competition in the German market 

The Austrian competition authority BWB warned the Commission, during the Austrian merger investigation, that 

there were already indications of coordination in the Austrian market. In its view, the market structure after the 

merger would increase the potential for collusive behaviour while new market entries would be unlikely. 

Simirarly, the German Federal Cartel Office (FCO) is investigating an alleged collusion among the four mobile 

operators in Germany. Der Spiegel reported49 that on the 16th of April 2013 the FCO wrote to the four network 

operators alleging that they had exchanged sensitive business information in order to avoid an expensive repeat 

auction process to further extend the GSM 900MHz & 1800MHz licenses. The FCO suspects that the four mobile 

network operators allocated the frequency spectrum between themselves and sought to prevent competitors, such as 

Airdata AG (Stuttgart), taking part in a new auction process. Der Spiegel said the four mobile phone companies filled 

in their assessment questionnaires in such as way as to divide up the spectrum amicably without treading on each 

other's toes, and that the cartel office suspects they may have been a prohibited agreement among them. 

The only potent remedy that could countervail such coordinated effects which are potentially already 

present in the German market and which will be amplified by the merger is the immediate entry of a new 

challenger mobile operator.      

 

                                                                        

49http:// http://www.spiegel.de/spiegel/vorab/kartellamt-nimmt-mobilfunkanbieter-unter-die-lupe-a-898094.html 
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6 Conditions that may allow the Commission to approve Telefonica’s acquisition of 

E-Plus    

In approving Hutchison’s acquisition of Orange Austria the Commission had set a set of conditions and obligations 

which we summarized in Section 4.2. The Commission noted in its decision50 that “The fulfilment of the measures that 

give rise to the entry of MVNOs and enable the entry of an MNO in the Austrian market is a condition, whereas the 

implementing steps which are necessary to achieve that result are generally obligations on the Notifying Party, H3G. 

Where a condition is not fulfilled, the Commission’s decision declaring the concentration compatible with the internal 

market is no longer applicable. Where the undertakings concerned commit a breach of an obligation, the Commission 

may revoke the clearance decision in accordance with Article 8(6) of the Merger Regulation.” 

In the end, since the MVNO wholesale access obligation was toothless and ineffective, as the Commission 

argued after rejecting Hutchison First Commitments, the Commission granted what turns out to be an 

unconditional approval since the merger was not conditioned to the entry but rather to the Commitments 

enabling the entry. 

The stakes are much higher in Germany so the Commission must warrant that such unconditional approval based on 

an ineffective MVNO wholesale access obligation will not be granted to Telefonica. Let’s not forget that there are 146 

different brands offered by 118 companies in the German mobile market.51 Even though resellers, service providers 

and operator owned discount brands are abundant in the German mobile market, according to the European 

Commission Digital Scoreboard data, independent MVNOs have not yet captured a significant share of the market.52 

Furthermore, E-Plus’s strategy explicitly incorporates MVNO partners alongside its own retail brands (e.g. BASE, 

Ortel Mobile).   

So what are the conditions that the Commission will set for approving the merger? 

The condition for approving Telefonica’s acquisition of E-Plus shall be the immediate fourth national 

network operator entry. For the avoidance of doubt, the condition is the actual entry and not Telefonica’s 

offered commitments that might enable the entry (e.g. spectrum divestments).  

If such entry does not materialize should the merger be approved unconditionally? No! 

In the absence of a new operator entry, Telefonica’s acquisition of E-Plus should not be approved on the sole 

basis of an Austrian-like toothless MVNO wholesale access remedy but rather on the condition that 

Telefonica must become post-merger a truly competitive mobile-only operator force by divesting all its fixed-

line assets and by maximising the utilisation of its spectrum holdings. 

 

                                                                        

50http://ec.europa.eu/competition/mergers/cases/decisions/m6497_20121212_20600_3210969_EN.pdf 

51http://www.wi-mobile.org/fileadmin/wi-mobile/PDF-

Dateien/Veroeffentlichungen/Whitepaper_UEbersicht_Mobilfunkanbieter_in_Deutschland_September_2013.pdf 

52https://ec.europa.eu/digital-agenda/sites/digital-agenda/files/DAE%20SCOREBOARD%202013%20-%20SWD%202013%20217%20FINAL.pdf 
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6.1 Immediate fourth national network operator entry 

Telefonica’s acquisition of E-Plus can only be approved if it leads to an immediate fourth national network operator 

entry. 

Telefonica’s commitments must include a list of obligations with the aim to enable the immediate fourth national 

network operator entry. The obligations shall include as a minimum but not be limited to; 

 hand back, with immediate effect, to the German Federal Network Agency (Bundesnetzagentur)  2x5 MHz of 

the 900MHz paired spectrum that E-Plus holds and is set to expire at the end of 2016 

 hand back, with immediate effect, to the German Federal Network Agency 2x17.4 MHz of the 2x22.4 MHz of 

1800 MHz paired spectrum that E-Plus holds and is set to expire at the end of 2016 

 hand back, with immediate effect, to the German Federal Network Agency 2x10 MHz of the 2x20 MHz of 

2100 MHz paired spectrum that E-Plus holds. The blocks to be handed back are the two blocks acquired by 

E-Plus on the 3G auction held in year 2000 

 clear all of the above frequency bands from interference by no later than 6 months from the date that the 

Commission has conditionally approved the merger   

Furthermore, the Commision’s approval shall be conditional to a Bundesnetzagentur decision/decree to; 

 hold an fourth entrant auction no later than 3 months from the date that the Commission has conditionally 

approved the merger  

 in order to promote the entry of a credible strong fourth national network operator sell the 1800MHz 

spectrum  in one package (2x17.4 MHz) 

 allow the successful bidder of the 1800 MHz package the option/discretion to purchase the 2x5MHz 900 

MHz block and/or the 2x10MHz 2100 MHz blocks 

 set reserve prices at adequate level i.e. level that will enable a viable business case for the fourth operator  

 set and monitor coverage obligations that are adequate for the spectrum packaged acquired and 

proportional to a fourth entrant network rollout practical limitations 

 set and monitor spectrum utilization (GB/customer or GB/MHz) thresholds i.e. apply the  “use it or lose it” 

principle for the leasers of Germany’s scarce, strategic national radio spectrum assets 

 define penalties for coverage and spectrum utilization non-compliance 

 limit the right to sell or transfer the license for a minimum period of 7 years and remain independent i.e. not 

merge, being acquired or acquire with/by any other license holder i.e. Deutsche Telekom, Vodafone and 

Telefonica for the duration of the license term 

If a successful bidder emerges from the auction Telefonica commitments shall include but not be limited to the 

following obligations; 

 conclude by no later than 6 months from the date that the Commission has conditionally approved the 

merger a national roaming agreement with the new entrant for a period of up to 7 years. The new entrant 

and Telefonica should each bear their own network implementation costs and the agreement shall include  if 

requested by the new entrant all technologies that are available on Telefonica’s network,  mobility scenarios 
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(handover and reselection), potential radio network adoptions (e.g. location area barring) for up to 30% of 

network capacity. The national roaming wholesale charges shall be set to a competitive level which is no 

higher than €0.01 per minute or €0.000167 per second, €0,004 per SMS and €0.002 per MB following the 

Commission decision to approve the Orange Austria acquisition by Hutchison. The detailed terms and 

conditions for the national roaming agreement shall be made available by Telefonica and approved by the 

Commission prior to the conditional approval of the merger. In case of a contractual dispute before entering 

the national roaming agreement or any time thereafter the Commission with the support of the Monitoring 

Trustee shall have the right to impose a settlement or withdraw the conditional approval of the merger in 

case Telefonica refuses to sing the amended contract. 

 offer site collocation to the new entrant wherever technically feasible and subject to the underlying terms of 

the relevant site leases on standard market terms. 

 offer to divest to the new entrant on commercial terms all sites which, following the acquisition of E-Plus, 

are not required by Telefonica and they will be decommissioned. 

 accept to remunerate a Monitoring Trustee, appointed by the Commission, in a way that does not impede the 

independent and effective fulfilment of the Monitoring Trustee’s mandate. The Monitoring Trustee shall be 

independent of the Parties, possess the necessary qualifications to carry out its mandate, and shall neither 

have nor become exposed to a conflict of interest. The Monitoring Trustee shall monitor compliance by 

Telefonica with the obligations and conditions provided in Telefonica’s commitments and assume other 

functions assigned to the Monitoring Trustee by the Commission under the Commission’s merger decision. 

6.2 Telefonica becomes post-merger a truly competitive mobile-only operator force by 

divesting all its fixed-line assets and by maximising the utilisation of its spectrum 

holdings 

If no new network operator entry materializes in the Bundesnetzagentur fourth entrant spectrum auction 

Telefonica’s acquisition of E-Plus can only be approved if Telefonica agrees to become a mobile only operator i.e. 

divest all fixed-line assets and transform itself to a truly competitive force after the merger. 

Telefenica prior receiving the Commission’s conditional approval must agree to; 

 divest or terminate operations by no later than 6 months from the date that the Commission has 

conditionally approved the merger of all of its retail fixed-line voice & broadband business which offers 

either on its own fixed-line network  infrastructure or by means of wholesale access on other fixed-line 

networks (e.g. Deutsche Telekom DSL network) 

 restrain, for a period of 7 years from the date that the Commission has conditionally approved the merger, to 

make any acquisition of a company that owns or controls retail fixed-line customers or acquire fixed-line 

network infrastructure with the objective to use such infrastructure to provide retail fixed-line voice, 

broadband or TV services with the exception of fixed-line infrastructure with a sole purpose to form a 

backhaul and backbone for its mobile network 

In the event of no new network operator entry Telefonica commitments shall include but not be limited to the 

following obligations; 



Telefonica’s acquisition of E-Plus, if approved, will turn Germany to a fiercely competitive market  38 

 

© REWHEEL 2013 all rights reserved | www.rewheel.fi | rewheel@rewheel.fi | +358 44 203 2339 

 

 commit, for a period of 3 years from the date that the Commission has conditionally approved the merger, 

not to raise prices across all of its retail brands and as well E-Plus acquired brands neither by means of 

increased charges on existing contracts nor by other indirect means such as by launching a new portfolio of 

tariffs, with the aim to replace tariffs that were on sale before the merger approval,  where the allowances 

are different but which result in a price increase for a significant amount of customers. 

 commit, for a period of 7 years from the date that the Commission has conditionally approved the merger, to 

meet minimum spectrum utilization targets (GB/MHz) “use it or lose it”. The committed minimum 

spectrum utilization thresholds (GB/MHz) and detailed methods for verifying such targets shall be proposed 

by Telefonica and approved by the Commission and Bundesnetzagentur prior to the conditional approval of 

the merger. 

 accept to remunerate a Monitoring Trustee, appointed by the Commission, in a way that does not impede the 

independent and effective fulfilment of the Monitoring Trustee’s mandate. The Monitoring Trustee shall be 

independent of the Parties, possess the necessary qualifications to carry out its mandate, and shall neither 

have nor become exposed to a conflict of interest. The Monitoring Trustee shall monitor compliance by 

Telefonica with the obligations and conditions provided in Telefonica’s commitments and assume other 

functions assigned to the Monitoring Trustee by the Commission under the Commission’s merger decision   

6.3 Telefonica acquisition of E-Plus, if approved, will turn Germany into a fiercely 

competitive market 

Telefonica acquisition of E-Plus, if approved under the conditions and obligations described herein, will finally turn 

Germany into a fiercely competitive market greatly benefiting the German consumers and the wider German digital 

economy. The German smartphone and broadband connectivity markets will become fiercely competitive if a new 

independent challenger mobile network operator enters as a fourth operator. In case of no new entry the mobile only 

operator condition will turn a German mobile operator for the first time to a true rather than friendly competitive 

force. Without any doubt even as mobile only operator in Germany, Telefonica will still be faced with a dilemma. A 

pure mobile only strategy in Germany will be undermining its vision (applied fiercely in its home market) for a 

converged broadband market where a few privileged old era fixed-line incumbent operators have managed to 

weaken or completely eliminate the threat of a newer better technology i.e. mobile and sealed the market from 

effective competition. Therefore, monitoring and vigilantly enforcing the relevant obligations will be of critical 

importance. We sincerely hope that the European Commission, the German Federal Cartel Office, the Federal Network 

Agency and the Monitoring Trustee will carry out their tasks with the outmost dedication.    

 



Telefonica’s acquisition of E-Plus, if approved, will turn Germany to a fiercely competitive market  39 

 

© REWHEEL 2013 all rights reserved | www.rewheel.fi | rewheel@rewheel.fi | +358 44 203 2339 

 

List of Exhibits   

Exhibit 1: Germany - Operator GB pricing in smartphone tariffs with unlimited minutes and SMSs 8 

Exhibit 2: Lowest price entry level smartphone tariffs with minimum 0.5GB, 100 minutes and 100 SMSs in Germany 9 

Exhibit 3: Germany - Operator GB pricing data only tariffs 10 

Exhibit 4: UK - Operator GB pricing in smartphone tariffs with unlimited minutes and SMSs 13 

Exhibit 5: Smartphone tariff operator group prices - German protected oligopoly versus UK’s competitive market 13 

Exhibit 6: German and UK GP pricing of HSPA (3G) vs LTE (4G) in smartphone tariffs with unlimited minutes and SMSs 14 

Exhibit 7: GB pricing in the German protected oligopoly versus European competitive markets 16 

Exhibit 8: Competitive metric benchmark – German protected oligopoly versus AT, DK, FI & UK competitive markets 17 

Exhibit 9: GB pricing – German fixed broadband versus Finnish and Danish mobile broadband 18 

Exhibit 10: Telefonica's GB pricing in the German and Spanish protected oligopolies versus the UK’s competitive market 19 

Exhibit 11: Non-coordinated effect: Prevent group wide mobile revenue erosion across the European footprint 33 

 



Telefonica’s acquisition of E-Plus, if approved, will turn Germany to a fiercely competitive market  40 

 

© REWHEEL 2013 all rights reserved | www.rewheel.fi | rewheel@rewheel.fi | +358 44 203 2339 

 

Disclosures 

The comparative analysis carried out by Rewheel Ltd. during the third and fourth quarter of 2013, solely on its own 

initiative, does not constitute an investment, legal or tax advice and is not intended in any way to give any direct or 

indirect recommendations regarding current or future stock transactions that any party might undertake after 

reading this report. Rewheel Ltd. and/or its affiliates, and their respective officers, directors and employees accept no 

liability whatsoever for any direct, indirect or consequential loss arising from their use of this report or its content. 

The authors of the report make no buy, sell or hold recommendations regarding the stock of the companies covered 

in this report. Rewheel Ltd. is not a certified financial advisory and is not currently regulated by any financial 

investment authority.  

This report does not make, imply or suggest direct or indirect claims of unlawful anti-competitive actions undertaken 

from any of the mobile network operators or operator groups covered herein. The non-competitive practices that our 

analyses exposed are based solely on our views on what market behaviors promote rather than demote competition. 

The term non-competitive practices shall not be associated, interpreted or confused with unlawful anti-competitive 

actions under national and European competition law.  

The data used in this comparative analysis are based solely on public information posted on mobile network operator 

websites. We believe the tariff information posted on mobile network operator web sites to be reliable but no 

representation is made by us that the row data used are complete, accurate, fully representative, fully fit for purpose, 

or were up to date at the time of collection. The data collection team made subjective judgments when translating, 

interpreting and screening for tariff interdependencies in the mobile network operator web sites. Such subjective 

interpretations and judgments of tariff conditions, Google translations and of our qualification rules were the sole 

discretion of the data collection team and of the report authors. Rewheel Ltd. accepts no liability for omissions, errors 

or simply for not being able to discover on the mobile network operator website a tariff with lower price that met the 

qualification criteria. We welcome feedback and suggestions from mobile network operators for existing or newly 

launched tariffs that meet our qualification criteria and which were not considered in our analysis. The findings, 

conclusions and correlations that the authors of this comparative analysis have reached are solely attributable to 

their subjective interpretations of Google translations, tariff conditions, qualification rule interpretations and mobile 

network operator classification & clustering rules.    
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Rewheel is an independent strategic advisory specializing in data-centric transformation of mobile operators and 

markets.  

We are headquartered in Helsinki, Finland and our main operating footprint is Europe. 

Since 2009 we have advised over 10 European mobile operators, including independent challengers as well as Tier-1 

OpCos, regulators, competition authorities, a number of private equity and institutional investors and various mobile-

data centric start-ups. 

Since the onset of the mobile broadband centric 900, 1800 and 2100 MHz license renewal avalanche in 2011 in 
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 Mobile data pricing strategies 

 3G/LTE mobile infrastructure development strategy and investment planning 
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benchmarking and optimisation (Rewheel is truly network vendor independent) 
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 Industry expert advisory to policy makers, regulators and competition authorities 
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